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OP1 NI ON

Franks. J.

In this action based on an enpl oynent agreenent,
plaintiff seeks recovery of damages for breach of contract and
ot her theories, because he did not receive any bonuses under
ternms of the agreenent.

The Trial Judge granted summary judgnents and

dism ssed as to all defendants and plaintiff has appeal ed.



Plaintiff negotiated the sale of all of the stock in
Pol ymer Materials, Inc. (PM), to Prinmex Plastics Corporation,
on February 22, 1991. Plaintiff also negotiated enpl oynent
and consul tancy agreenents with PM. These agreenents were
negoti ated sinul taneously and in conjunction with Prinmex’s
pur chase of PM.

Under the terns of the agreenments, plaintiff was to
remai n president of PM for a period of three years, and in
addition to his salary he was to recei ve annual bonuses
determned by a fornmula contained in the agreenents. The
bonus fornula was based on pre-tax, pre-bonus earnings of PM.
The crux of plaintiff’'s argunent is that PM breached its
obligations under their agreenent by preventing plaintiff from
operating the conpany in a ?reasonable and prudent manner and
depriving himof his right to earn bonus conpensati on?.

The agreenents provides in pertinent part:

The corporation hereby enploys [plaintiff] . . . as

presi dent of the corporation. The Enpl oyee shal

report directly to the President of |1CC Industries
or other representative designated by the

Corporation and will have direct responsibility for

t he operation of the Corporation, and will perform

such other services and duties as nay be assigned to

himfromtine to time by the President of ICC

I ndustries or the Board of Directors of the

Cor por at i on.

| CC I ndustries is the parent corporation of Prinex.
Plaintiff essentially argues that had he been allowed to
operate the conpany without any interference, he would have
made profits for PM and thereby woul d have been entitled to a
bonus. The above quoted contractual provision does not give

plaintiff total control over the operation of the conpany.

Plaintiff’s argunment appears to be nmade in the context of



whet her the president could operate the conpany w t hout any

I nput fromits owners. Wile this is the position he enjoyed
before the sale of the stock, the sale separated the |ines of
authority over the operation of the conpany and the contract
did not restore to plaintiff the control he enjoyed before the
sal e.

Plaintiff argues that at the direction of PM’s new
of ficers and directors he was deni ed autonony and control and
that such actions were contrary to the ?representati ons and
assurances made by official of Prinmex and I1CCl prior to? the
execution of the agreenments. At this juncture we should note
t hat ?t he agreenents? include the follow ng provisions:

No nodification, anmendment or waiver of any of the

provi sions of this agreenent shall be nmade effective

unless in witing specifically referred to, and
signed by both parties.

Thi s agreenent supersedes any and all enpl oynent

agreenents or understandi ngs previously entered into
between the parties.

Thi s agreenent constitutes the entire agreenent of
the parties hereto with respect to Enpl oyee’s
enpl oyment and hi s conpensation therefor.
Plaintiff’s statements in his affidavit fall wthin
the anmbit of the parol evidence rule.
?The parol evidence rule is a rule of substantive
| aw whi ch, when applicable, defines the limts of
the contract. It is not a rule of evidence and it
is of itself not a rule of interpretation.
(Ctations omtted.)? MQuiddy Printing Co. V.
Hi rsig, 23 Tenn. App. 434 at 445.
The parol evidence is particularly applicable where the
contract contains integration or merger clauses. 29(a)
Am Jur. 2d, Evi dence 81095.

However, plaintiff argues the rule is not applicable
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here, and alleged the verbal representations about the future
operation of the conpany fraudulently induced himto enter the
agreenent, and cites Fowl er v. Happy Goodman Family, 575
S.W2d 496 (Tenn. 1978). The Rule does not apply in cases
where the contract was obtai ned through fraudul ent nmeans. See
MM Ilin v. Great Southern Corporation, 63 Tenn. App. 732
(1972).

The Trial Judge concluded that the plaintiff neither
al l eged fraud in accordance with the Rules of G vil Procedure,
nor offered material evidence of fraud in response to the
notion. Taking into account that the representati ons nmade by
def endants, as stated by the plaintiff, go to the future
successful operation and profitability of PM, we are
constrained to affirmthe Trial Judge on this issue. It is
w dely held that fraud cannot be based on erroneous
projections and representations as to the future success of a
busi ness or corporation. See Zar v. Omi Industries, Inc.,
813 F.2d 689 (5th Cr. 1987); Sharp v. ldaho Investnent Corp.
504 P.2d 386 (ldaho 1972); Dorr v. Janssen, 378 P.2d 999
(Oregon 1963); Evans v. Gray, 215 S.2d 40 (Fla. App. 1968).

We conclude that the allegations and plaintiff’'s affidavit do
not establish an exception to the application of the parol
evidence rule in this case.

Plaintiff also alleged the contract required PM to
pay certain prem uns of insurance on behalf of plaintiff and
that it failed to pay two of these prem uns. |n response,
defendants filed the affidavit of Paul J. Bertsch, who stated
that he was president of O Neil Color & Conpound, Inc.
(formerly known as PM), and that in April 1995 PM agreed to
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pay the insurance prem uns described in the conplaint. PM
had not done so earlier because it had no record of ever
havi ng been billed. The record before us further shows that
these premiuns were tendered to plaintiff’s counsel. The
record does not indicate that this issue has been resol ved.
Accordi ngly, upon remand judgnent will be entered in favor of
plaintiff for the amount of the premumand interest fromthe
due date to the date of tender.

The record, upon applying the Parol Evidence Rul e,
does not contain any material evidence that the contract of
enpl oynent between plaintiff and PM was breached by
defendants. Accordingly, we affirmthe Trial Judge's granting
of summary judgnment on this issue as nodified.

Plaintiff alleged that the defendants tortiously
interfered with and procured PM’'s breach of the agreenents
with plaintiff and conspired to deprive plaintiff of his right
to receive bonus paynents under the agreenent. These all eged
actions are necessarily predicated upon plaintiff’s being able
to establish a breach of the agreements. Accordingly, we
pretermt discussion of the remaining issues and affirmthe
Trial Court’s dismssal of this action with costs assessed to

t he appel |l ant.

Her schel P. Franks, J.

CONCUR:



Houston M Goddard, P.J.

Don T. McMurray, J.



